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SBC Communications Inc., by its attorneys and pursuant to Section 1.429 of the
Commission’s Rules, respectfully files this Opposition to the Joint Petition for Reconsideration
(“Petition”) herein filed by RCN Telecom Services, Inc. and Hyperion Telecommunications, Inc.
(“Joint Petitioners”) on August 4, 1997. In their Petition, the Joint Petitioners requested
reconsideration of the Commission’s Second Report and Order in CC Docket No. 96-149 and Third
Report and Order in CC Docket No. 96-61 (the “Order”), adopted on April 17, 1997, and released
on April 18, 1997.

In the Order, the Commission revised its approach to defining product and geographic
markets in accordance with its interpretation of the 1992 Department of Justice/Federal Trade
Commission Horizontal Merger Guidelines. The Order also classified the Bell operating companies’
(“BOCs’”) long distance affiliates as “non-dominant” carriers in the provision of interstate,

domestic, long distance services that originate either inside or outside the areas in which a BOC
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provides local telephone services. The Order also adopted the same regulatory treatment of the
BOCs’ affiliates in the provision of in-region, international services.

In their Petition, the Joint Petitioners alleged that: (1) the Commission’s decision was based
on speculative and general assessments rather than on specific showings of proof by the BOCs;
(2) the Commission’s “over-reliance™ on ex post remedies to respond to improper exercise of market
power was misplaced; and (3) the Commission should clarify how its revised geographic market
definition was based on the 1992 Merger Guidelines.

SBC submits that none of these allegations merits reconsideration by the Commission. In
its carefully-reasoned Order, the Commission considered the arguments in each of the areas that the
Joint Petitioners now complain about, and the Commission reached a decision that was clearly

supported by the record. The Commission should thus reject the Joint Petitioners’ Petition in its

entirety.

L The Commission’s Determination of the Lack of Market Power of the BOC Affiliates
Was Supported by the Record in this Proceeding and Was Based on an Appropriate
Application of the Tests Historically Used to Assess Market Power.

The Commission’s Rules define a “dominant carrier” as a carrier that possesses “market
power (i.e., power to control prices),” and a “non-dominant carrier” as “[a] carrier not found to be
dominant [i.e., one that does not possess market power].”! The Commission has historically
assessed market power in the relevant market based on an examination of:

a. the carrier’s market share;

b. the supply elasticity of the market;

147 C.F.R. § 61.3(0), (u).



C. the demand elasticity of the carrier’s customers (or, in a BOC’s case, potential
customers); and

d. the carrier’s cost structure, size, and resources.?

In the Order herein, the Commission concluded that “the BOC interLATA affiliates should
be classified as dominant carriers in the provision of in-region, interstate, domestic, interLATA
services only if the affiliates have the ability to raise prices of those services by restricting their own
output of those services.”” The Commission then examined, based on the record of the proceeding,
the traditional factors listed above that have been used to determine whether a carrier possesses
market power. The Commission noted that “[m]ost commenters that address the issue agree that

each of the traditional market factors weighs in favor of classifying the BOC interLATA affiliates

as non-dominant.”

In connection with the first factor, the Commission found that a BOC interLATA affiliate
would begin business with a zero market share, although that factor alone would not be sufficient
for a non-dominant classification since the BOC affiliate might gain significant market share shortly
after its entry.”> As to supply substitutability, based on the record of this proceeding, the
Commission concluded that “AT&T and its competitors, which currently serve all interLATA
customers, should be able to expand their capacity sufficiently to attract a BOC interLATA affiliate’s

customers if the affiliate attempts to raise its interLATA prices.”® As to demand substitutability,

2In_the Matter of Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the
Communications Act of 1934, as amended, CC Docket No. 96-149, Notice of Proposed Rulemaking, FCC 96-308 (rel.
July 18, 1996) (“Non-Accounting Safeguards NPRM), § 133.

*Order, § 85 [emphasis supplied].

“Order, ] 94.

5Order, 9 96.

%Order, § 97.




based on the record of this proceeding, the Commission concluded that “the purchasing decisions
of most customers of domestic interexchange services are sensitive to changes in price, and
customers would be willing to shift their traffic to an interexchange carrier’s rival if the carrier raises
its prices.”” Finally, based on the record of this proceeding, the Commission found that, “given the
presence of existing interexchange carriers, including such large well established carriers as AT&T,
MCI, Sprint, and LDDS, . . . the cost structure, size, and resources of the BOC interLATA affiliates
are not likely to enable them to raise prices above the competitive level for their domestic
interLATA services.”

Even after that examination of the historic factors used to determine market power, however,
the Commission went further to examine, based on the record, whether other factors, such as BOC
control of bottleneck access facilities, improper allocation of costs, unlawful discrimination, or
ability to engage in price squeezes, might tip the balance such that a BOC interLATA affiliate could
exercise market power in its pricing practices.” In each case, the Commission concluded that
existing safeguards, short of regulation of BOC interLATA affiliates as dominant carriers, were
sufficient to guard against any abuses by the BOC affiliates. The Commission thus accorded “non-
dominant treatment to the BOCs’ provision of in-region interLATA services . . . predicated upon
their full compliance with the structural, transactional, and nondiscrimination requirements of

section 272 and [the Commission’s] implementing rules.”"°

1d.
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Thus, the Commission’s analysis of the regulatory treatment of BOC interLATA affiliates
was neither careless nor “speculative,” as alleged by the Joint Petitioners. The Order made extensive
use of the record in this proceeding as well as the records in related proceedings in reaching the
conclusion that the BOC interLATA affiliates could not exercise any market power to raise their
prices by raising their rivals’ costs.

In contrast, the Joint Petitioners could point to nothing in the record that would support a
contrary result. The Joint Petitioners instead whine that the BOC interLATA affiliates might be such
strong competitors in the interL. ATA market that a/l competitors, including smaller competitors and
even competitive local exchange carriers that chose not to compete in the long distance market,
might not survive. Such claims are, of course, irrelevant to the market power analysis that was
properly carried out by the Commission. The regulation of carriers as either dominant or non-
dominant is fashioned to protect competition in the relevant market, not particular competitors.
Furthermore, it is incredible that the Joint Petitioners claim that they are able to compete successfully
with huge, well-established interexchange carriers but not with new entrants such as BOC
interLATA affiliates. The Commission should dismiss the preposterous premise of the Joint
Petitioners that any market failure of a small interexchange (or even exchange) competitor must be
blamed on the non-dominant market entry of BOC interLATA carriers along with their equally
disingenuous conclusion that BOC interLATA affiliates should not be afforded non-dominant

regulatory treatment unless the BOCs can prove that no small competitors will go out of business.



IL The Commission did not “Over-Rely” on Ex Post Remedies to Respond to BOC
Actions.

Contrary to allegations of the Joint Petitioners, the “ex posf” remedies for “improper exercise
of market power"! or “predatory behavior’*? are not toothless remedies that would require large
amounts of competitors’ resources or time to prosecute. A complaint that a BOC has not complied
with the requirements of Section 272 must be refuted in an extremely timely manner by that BOC,
or interLATA operating authority may be suspended; significantly, the Commission has ruled that
it will not employ a presumption of reasonableness on behalf of a BOC in the context of adjudicating
such a complaint.” Thus, if BOCs do not comply with Section 272, then they can be put out of

business. The Commission’s reliance on that statutory mandate is notr misplaced.

Petition, p. 8.
ZPetition, p. 9.

“In_the Matter of Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the

Communications Act of 1934, as amended, CC Docket No. 96-149, First Report and Order and Further Notice of
Proposed Rulemaking, FCC 96-489 (rel. Dec. 24, 1996).
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II. Conclusion

As shown above, the allegations raised by the Joint Petitioners do not constitute grounds for
reconsideration. The Commission’s Order was based on the record in the proceeding. The Petition,
by contrast, offered only irrelevant premises and conclusions about the viability of all competitors
in the interexchange market in support of its requests for unnecessary and competitively harmful
regulation of BOC interLATA affiliates. The Commission should thus reject the Joint Petitioners’
Petition for Reconsideration.

Respectfully submitted,

SBC Communications Inc.

Robert M.(Lynch
175 E. Hotiston
San Antonio, Texas 78205

Durward D. Dupre

Mary W. Marks

One Bell Center, Room 3536
St. Louis, Missouri 63101
(314) 331-1610

Attorneys for SBC Communications Inc.

September 8, 1997
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